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reaction of such a work as this upon an English statesman and philoso- 
pher, actively assisting as head of one of the great departments of the 
British government in its titanic effort to prevent the realization by 
Germany of Treitschke's hopes and aspirations. 

Walter James Shepard. 

Modern French Legal Philosophy. Translated by Mrs. F. W. 
Scott and J. P. Chamberlain. Edited by A. W. Spencer. 
(Boston: Boston Book Company, 1916. Pp. Ixvi, 578.) 

This is the seventh volume of the Modern Legal Philosophy Series 
and in many respects the most useful thus far published. There are 
two ways in which one can try to induce an American student of law to 
become familiar with foreign thought on the subject. One may thrust 
at him a systematic treatise like Jhering's or Kohler's, which begins 
with fundamentals, and say to him: — "Go to it. Master this book and 
you will be able to reflect on your own work all the better." This may 
be the way of thoroughness, but it is certainly forbidding, and if the 
testimony of personal experience be worth anything, also barren. The 
other way, and the way of this volume, is to bring the student into con- 
tact with judiciously chosen representative essays or extracts which 
pick up the thread of the argument nearer the concrete material where 
the student's daily thoughts leave him. If one can thus manage to 
strike fire and arouse genuine interest the way for more thorough study 
is opened. The selections in this volume from the works of Charmont, 
Duguit and Demogne — especially the last — are well calculated to arouse 
such interest based on the recognition that they deal with really vital 
and not merely scholastic issues. For this reason it would have been 
wiser to have printed these selections frankly as extracts from larger 
books instead of giving the volume, by numbering the paragraphs con- 
tinuously, the appearance of a systematic unity which it does not in 
fact possess. 

It is this penchant for systematic completeness which has misled the 
editor to include so much from Fouillee. Fouillee was a prolific writer 
and a man of fine character, but his facile characterization of the French, 
German and English "spirit" and his peculiar doctrine of idSe-force 
have been neither influential nor representative of French legal-philo- 
sophical thought. In a history of French culture Fouillee might very 
well be used as an illustration of the national liberalism which estab- 
lished the Third Republic and led to the breaking of the Concordat. 
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But there are certainly many portions of the works of Saleilles, Tarde, 
Tanon, or Haurion — not to mention Durkheim — that would have been 
far more appropriate for the purpose of this series. 

The selection from Charmont includes the greater portion of his book, 
La Renaissance du Droit Naturel. Charmont draws no distinction be- 
tween natural law, juristic idealism, and juristic individualism. Hence 
he finds a revival of natural law not only in the work of Stammler and 
Geny, but also in the juristic recognition of social solidarity, in the 
work of Duguit, and even in pragmatism. But while this inevitably 
involves a radical vagueness in Charmont's own constructive sugges- 
tions, his book is one of the most effective exposes of the practical bank- 
ruptcy of the historical and positivistic schools of jurisprudence. In the 
search for a satisfactory basis for the distinction between just and 
unjust law, the historical and positivistic schools have been able to offer 
us little help, and their boasted refutation of the normative standpoint 
of the old natural law is an illusion. They have unconsciously set up 
a tyrannical natural law of their own, inimical to the freedom of the 
individual and to legal progress. Charmont is at his best in pointing 
out how the ultra-positivist Duguit gets back, in spite of himself, to 
the normative natural-law attitude in his theory of an objective law 
based on social solidarity. Duguit's recent work, in spite of his pro- 
fessed hostility to the standpoint of "the rights of man," bears out this 
point of Charmont. For does not Duguit's limitation of the sover- 
eignty of the state, and his doctrine of unconstitutional legislation, carry 
us far into the old natural law? 

Duguit is represented in this volume by nearly one hundred and ten 
pages of translation from the first volume of his Etudes de Droit Public 
(1901). These selections give a fairly good idea of Duguit's vigorous 
and unconventional method of attacking the problem of the law and 
the state; and his criticisms of the great German publicists like Gierke 
or Jellinek are certainly lively and suggestive. But on some points 
his more recent books show a new departure, and it is a pity that they 
are not in any way represented in this volume. Mr. Spencer's own 
comments on Duguit seem to me very illuminating. 

The last part of this volume consists of a translation of Book I of 
Demogne's Les Notions Fondamentales du Droit Print. This seems to 
me by far the most valuable work on the philosophy of law published 
within the last few generations. Its value consists not only in the extra- 
ordinary wealth of ideas that fill almost every page, but even more in 
the wonderful way in which it steers between the Scylla of dogmatism 
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and the Charybdis of scepticism. A contrast between this book and 
any of the works of the great German jurist Stammler is very instructive. 
Stammler has undoubtedly brought forth several important fruitful 
ideas. But he seems to take it for granted that they will be valueless 
unless they are spun out in all directions with excessive formalism. 
Demogne is satisfied merely to present his ideas in a suggestive way, 
leaving it to the reader to make the obvious applications. Stammler 
works in black and white; everything is rigid and absolutely certain; 
there is no room in his world for any perhaps. Demogne realized the 
complexity of human affairs and the limitations of all the first principles 
that have been suggested as solutions for all possible legal problems. 
Instead of offering a new first principal of his own, he is satisfied to ren- 
der the more useful service of indicating the scope of and possible appli- 
cations of many of the first principles which do play a role in the life 
of the law. His discussion of the conflict between the need for security 
of possession and the need for security in transaction carries philo- 
sophic ideas very near men's "business and bosoms." Equally perti- 
nent is his discussion of the various interests served by the law and 
the proper place in it of the principles of justice, equality and liberty. 
To one who regrets that the whole of Demogne 's wonderful volume was 
not here translated, it is some consolation to reflect how difficult it is 
to render into English his terse and extraordinarily beautiful French. 

May this volume help to destroy that widespread but foolish notion 
that in legal thought this country must forever remain a British colony. 
Perhaps it may remind us that in the creative period of American law 
men like Kent and Story drew heavily on French civilians like Domat, 
and that those framers of our Constitution that wrote the Federalist 
drew their inspiration not only from Montesquieu but also (as regards 
their ideas on federalism) from Mably, with whom they were more 
familiar than with Polybius. 

Morris R. Cohen. 

A History of Continental Criminal Law. By Carl Ltjdwig von 
Bar. Translated by Thomas S. Bell. Continental Legal 
History Series. (Boston: Little, Brown and Company, 1916. 
Pp. Ivi, 561.) 

The sixth volume of the Continental Legal History Series presents 
to English readers a comprehensive historical view of the criminal law 
of the Continent. The greater part of the book consists of the transla- 



